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Abstract

Recognizing the growing tensions between autocrats in the center and opposition-
led local governments in Hungary, Poland and Turkey since 2018-2019 local elec-
tions, the article contributes to existing literature on illiberal democracies with
a subnational portion of illiberal playbook. Tactics identified through the detailed
study of the European context and brief review of Latin American experience leaves
us with the following categories in the playbook: abuse of (existing) supervisory
and accountability mechanisms; generating of financial vulnerability; centraliza-
tion (outright and indirect) and deconcentration. Each of these categories assemble
various means evolving through application and reinterpretation of traditional rules
pertaining to local government, as well as crisis-induced innovations. While the Pol-
ish account carries the optimism still that antecedent robust guarantees and popular
support matter even when illiberals rule the center, the playbook proved successful
in Hungary and Turkey. Although certain incrementalism stayed as the most vul-
nerable actors were the first victims of soon-to-be normalized measures, crisis in
Hungary and Poland did stretch the limits to the point that ulterior motives of under-
mining opposition-led local governments became publicly observable. Reflecting on
this phenomenon, in the end, the article poses a theoretical question whether such
pretextual instrumentalization of law can itself be judicially manageable, at least
in situations when clear political opponents are targeted.
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1 Introduction

This article explores a somewhat neglected aspect of subnational illiberalism, when
illiberal governments in the center concentrate power to undermine opposition-led
local governments. Rather than presenting the liberal enclaves as a sign of rein-
vigorated national democracy and rule of law, this reality is seen as an incentive
for central illiberal regimes to deploy new autocratic tactics for recentralization of
power, continuing to erode rule of law alongside other tactics already in the illiberal
playbook. Incentives to undermine political opponents are clear and ample, includ-
ing fear of effective government on the local level that can and in some places has
become a platform for building support for an electoral victory on the national level
(Lucardi 2016; Farole 2021). Although concentration of power in the central gov-
ernment is no negligible tool for the perpetuation of power, unlike the dismantling
of separation of powers, it is a far more tolerated institutional design from the point
of constitutional law. The dependent judiciary is simply incompatible with rule of
law and separation of powers, while dependent local governments seem to be less
scrutinized despite some binding standards on local autonomy on the European level
(Boggero 2017).! In this context, Illiberal techniques against central institutions have
monopolized the attention. As Jakli and Stenberg observe ‘[w]hile numerous stud-
ies consider the roles that media consolidation, court-packing, and economic crises
have played in Hungary’s democratic decline since 2010, none have considered the
subnational mechanisms driving illiberalism’(Jakli and Stenberg 2021). They them-
selves address a specific type of subnational illiberalism, that used to undermine
opposition when it is not governing on the local level, by limiting opportunities for
political contestation and oversight.> Much academic literature has discussed the
reverse scenario of autocratic enclaves at the subnational (state) in otherwise demo-
cratic federal (Behrend and Whitehead 2016; Gibson 2013) or supranational regimes
such as EU, for which Hungary and Poland themselves are ‘local pockets of autoc-
racy’. Kelemen pointed to structural weaknesses of federal and supranational struc-
tures such as internal political competition and inadequate conditionality relating to
the provision of funding in the EU as responsible for toleration of such enclaves
(Kelemen 2017, 2020). In this special issue Herndndez and Closa discuss a par-
ticular case of undermining rule of law from within discussing the breaches thereof
by political leaders in the Catalan secessionism movement (Hernandez and Closa
2022). This article is contributing to the discussion about regime variance within the
state from a perspective of national illiberal tactics against local opposition enclaves.
Such tactics have already been discussed in Latin American context, as summarized
below (Dickovick and Eaton 2013). This article will analyze the presented problem
in the European context.

! European Charter of Local Self-Government 1985 https://rm.coe.int/168007a088

2 This is common in Hungary mainly through procedural tinkering with organizational rules governing
city councils. For instance, such changes for Budapest city council increased the financial threshold for
relevant committee review of financial transactions from 50 million to 5 billion forints.
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Case studies chosen for this inquiry are Hungary, Poland, and Turkey. These
states conveniently juxtapose illiberal rulers against new enclaves of opposition-led
local governments following recent victories in local elections held in October 2018
in Poland, March 2019 in Turkey and October 2019 in Hungary. These states share
similarities, such as their unitary form of government and prior recentralization ten-
dencies, whilst they still differ as to the degrees of local autonomy guarantees and its
legitimacy among the public at the point of illiberals assuming power, with the Pol-
ish local autonomy standing out as the most robust on both counts. Freeman argues
liberal enclaves in otherwise authoritarian states can be sustained if two conditions
of subnational mobilization and international backing are met (Freeman, 2020). It
is too early to judge this for Hungary, Poland and Turkey. Instead of speculating
about the eventual survival of these enclaves, this paper tracks the illiberal playbook
specifically deployed against them, solid understanding of which must come before
legal and political solutions are conceptualized.

Apart from identifying a playbook of subnational illiberalism, the analysis even-
tually leads to several observations confirmed by cases from both continents. 1.
many of the tactics are enabled by structural (perhaps some of them even inevitable)
weaknesses in the accepted norms of local government; 2. crisis situations bring-
ing about previously unavailable pretexts (Stenberg et al. 2022; Grogan and Don-
ald 2022) and unlocking exceptional rules of states of emergency (Lithrmann and
Rooney 2021) may stretch the limits to an extent that ulterior motive of undermining
opposition-led local governments become publicly observable. Similar dynamic was
observed by Grogan and Donald in a multi-country study of the pandemic and rule
of law, stating the pandemic ‘had the effect of accelerating pre-existing trends and
exposing the true character of regimes’, while autocratising states such as Hungary
and Turkey in particular, ‘seized upon the virus as a pretext to entrench power at the
centre’ (2022, 474). 3. Given the above points, the logic of subnational illiberalism
is incremental, opting for subtle legalistic and technical means of weakening auton-
omy of local governments, whilst crisis may radicalize the measures and exemplify
the ulterior purposes, as the law remains an instrument. Certain incrementalism also
stays. As the examples from both Turkey and Hungary will illustrate even in crisis
situations subnational illiberalism first gets tested against the most vulnerable to be
normalized for a more across-the-board application later.

Use of existing weaknesses in the constitutional system and pretextual rulemak-
ing has been characteristic to illiberal democracies, captured in the terms ‘autocratic
legalism’ and ‘ruling by cheating’ used by Scheppele (2018) and Sajé (2021) respec-
tively. More recently, Pirro and Stanley categorized illiberal playbook in Hungary
and Poland as ‘forging, bending, breaking’ of law presenting it as an incremental
process where the ‘the art of finding the cracks’ in the pre-existing system is learned
‘from emulation of other cases’. According to them, illiberal regimes more often
than not follow the letter of the law, while contradicting its spirit by ‘reinterpretation
or disabling of existing legislative constraints’. (Pirro and Stanley 2022, p. 89-90).
As Saj6 puts it ‘illiberal democracy knows how to behave and, [...] it cheats only to
the extent that is necessary’ (Sajé 2019). This is besides the strategy to achieve sys-
temic, aggregate anti-constitutional effect through fragmented otherwise tolerated
weaknesses, often borrowed, with the minimum political cost possible (Scheppele
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2013, 2018). The analysis in this article confirms general validity of these theoreti-
cal frameworks revealing nuances characteristic to undermining enclaves of lib-
eral government besides those already known about undermining of accountability
structures on the central level.

To enable such an analysis, the article will first briefly overview the experience
of undermining opposition-led local governments in Latin America, and then will
discuss the European experience in more details before the playbook of tactics for
the weakening of opposition-led local governments is laid out. I will draw attention
both to more gradual trends of (re)centralization and later targeting of opposition-
led local governments with the crisis-related pretexts.

2 Praxis of Subnational llliberalism
2.1 Latin American Origins of Subnational llliberalism

Cursory analysis of Latin American experience reveals that, as a rule, illiberal center
follows the subtle, incremental and technical/legalist approach in its efforts to under-
mine opposition-led local governments. Often this is done without breaking the
law or changing it as some of the weaknesses of local government are embedded in
existing legal regimes (Kersting 2009, 107-108).’

Commonly, the center in Latin America claimed back authority in certain areas
(public schools in Argentina since 2006; ports and airports in Venezuela since 2009)
or created deconcentrated bodies with overlapping functions (in the area of manag-
ing all public investments in Peru since 2000) (Dickovick and Eaton 2013, 1456,
1459). The latter tactic took its radical form in Venezuela. A series of legislative
changes adopted by 2009, upon the initiative of the pro-Chavez bloc in the legisla-
tive body created a nationwide network of so-called Communal Councils operating
under the new central institution—the Federal Council. Displaying the incremental
nature of decentralization, this followed after the 1999 Constitution abolished the
Senate, and the recentralization reform had narrowly failed in a referendum in 2007.
As Freeman notes a ‘strikingly similar duplication of local government unfolded
under Viktor Orban’ to be discussed below which again evidences how illiberal
playbook including a subnational one travels (Dickovick and Eaton 2013, 1459,
1462; Freeman 2020, 44; Kestler 2018, 635).

Through technical modification of rules on revenue-sharing, states in Latin
America have also changed the balance of available funds in their favor. Mostly,
such changes had across-the-board application.* An exception was the creation of

3 For instance, in Paraguay, a mayor could be removed from office by the vote of an absolute majority of
the National Congress, following a request by an absolute majority of councillors on ambiguous grounds
of ‘poor performance of duties’.

4 During the presidency of Andres Pastrana, Colombia switched from percentage-based revenue sharing
to inflation-adjusted fixed sum. New revenue classifications were introduced to exclude certain revenues
from eligibility for transfers to subnational governments in Ecuador, Venezuela and Brazil, during the
presidencies of Correa, Chavez and Cardoso, respectively.
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off-budget funds under direct presidential control of Chavez (filled with oil exploi-
tation and general tax surpluses) enabling selective distribution of revenues to be
followed by punitive withholding of funding (Kestler 2018, 534). Although also
universally applied, Venezuelan government also took a radical step of funding the
new deconcentrated communal councils at the expense of subnational governments
(Dickovick and Eaton 2013, 9).

As Dickovick and Eaton summarized both political and fiscal recentralization in
Latin America had ‘a pronounced tendency towards indirect approaches and techni-
cal changes that increase central leverage incrementally over time’ (Dickovick and
Eaton 2013, 1456). As they explain ‘[o]perating at times under the radar screen and
eschewing the type of directly confrontational approaches that might ignite the uni-
fied opposition of subnational elected officials, national politicians and bureaucrats
have demonstrated cunning, versatility, and persistence in their attempts to restore
the centre’ (Dickovick and Eaton 2013, 1463).

As will be shown from the detailed discussion of practices in Hungary, Poland
and Turkey below, illiberal tactics on the subnational level also get emulated (e.g.,
network of deconcentrated bodies in Hungary borrowed from the Venezuelan coun-
terpart), and share incremental, subtle and technical/ legalist nature.

2.2 Incremental Centralization During Normal Times in Hungary, Poland
and Turkey

Like most Latin American countries, all three unitary states discussed in this article
went through decentralization Zeitgeist before centralization push reemerged as the
hybrid regimes consolidated power. Addressing the communist-type centralization,
Poland (Monitoring Committee 2019, para 10),” and to a lesser extent, Hungary
undertook decentralization reforms in 1990s. As observed in the literature, despite
significant processes of institution-building on the local level in Hungary, ‘overall,
the power structure has remained centralized’ (Palné Kovacs 2013, 189). Due to
internal problems of fragmentation, lack of resources and ineffective functioning, by
the time Orban came to power in Hungary, centralization reforms had acquired legit-
imacy in the political and professional circles (Rajca 2020 136). Erdogan had first
initiated decentralization reforms alongside neo-liberal policies in the early 2000s to
reverse that after the 2010 constitutional referendum. Many argued the decentraliza-
tion reforms were more about the transfer of responsibilities than increasing fiscal
and political autonomy in Turkey (Savaskan 2021, 206). Although some areas were
taken over completely, for instance, public schools and hospitals in Hungary (Hajnal
and Rosta 2019), disciplinary supervision of the municipal staff in Turkey (Monitor-
ing Committee 2022, para 98), much of the recentralization in Turkey (Savaskan

5 By 2014, Poland was ranked amongst the ‘top ten’ countries within the EU Member States for its level
of local autonomy.
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2021, 212-214) and Hungary (Hajnal and Rosta 2019) took place through the cre-
ation of parallel deconcentrated bodies that supervise local authorities sometimes
even overriding their decisions.® In Hungary, the changes to local autonomy started
with the new Constitution. Among other changes, such as creation of the network of
deconcentrated bodies as in Venezuela, the new Constitution, did not classify local
government property as a separate category, rather as a type of national property
(Rajca 2020). That the constitutional status of self-government property was under-
mined in this manner, was relevant for the measures adopted during COVID-19 pan-
demic and its consideration before the Constitutional Court. More details of how
recentralization proceeded in Hungary and Turkey will be discussed below.

Unlike Hungary and Turkey, Polish local governments proved resilient, arguably
due to antecedent (Slater and Simmons 2010)’ more robust public support for local
autonomy—72% approval in 2016 (Freedom House 2017; Rajca 2020), guarantees
in the constitution including access to judicial remedy for breaches of autonomy,®
power to set levels of local taxes, and strict regulation of legal supervision through
the law (Monitoring Committee 2019, paras 91-96, Szescito, 2019), as well as
developed case-law compared to weak legal standards, including weak access to
courts of local governments in Turkey’ (Monitoring Committee 2022, paras 31,
51, 248) and Hungary (Hajnal et al. 2021, Monitoring Committee 2021, paras 4,
253-254).!° The most important legislative change adopted in June 2017 increasing
powers of a central agency tasked with financial supervision over self-government
spending in Poland was vetoed by President himself with arguments referring to
constitutional guarantees of self-government (Szescito, 2019). The change if imple-
mented would have increased the powers of the central government in determining
the composition of the financial supervision body (competitive procedure was sub-
stituted with the discretion of Prime Minister in appointments), also it would have

6 In 2004-2005 urban planning issues became local responsibility in Turkey, however, soon this also fell
under the authority of TOKI (the government-backed Housing Development Agency of Turkey), when
large areas of irregularly settled land was nationalized for development projects according to changes in
the law. TOKI also acquired the power to override local decisions. In 2011-2012, Ministry of Environ-
ment and Urbanisation was created and given the power to undertake the planning of urban transforma-
tion projects in places at risk of earthquakes or other disasters, which was broadly interpreted.

7 Slater and Simmons describe critical antecedents, as those which direct attention to ‘factors or condi-
tions preceding a critical juncture [that] combine in a causal sequence with factors during a critical junc-
ture to produce divergent long-term outcomes’.

8 Article 165.2 of the Constitution: ‘The self-governing nature of units of local government shall be pro-
tected by the courts’. Each local government unit that is allegedly affected by a piece of legislation is
allowed to file a complaint with the Constitutional Court.

° Turkish constitutional court has had scarce case law on the principles of local self-government. In
addition, local authorities do not have standing to sue in the Constitutional Court to claim unconstitution-
ality of laws. Local authorities can go to ordinary court system, which can refer the case to the Constitu-
tional Court. However, this has never happened.

10 While the government itself upon the motion of County Government Offices may address the consti-
tutional court for review of municipality decrees, judicial remedies for the municipalities themselves are
very limited. As a rule, local authorities may not apply directly to the Constitutional Court except in case
of conflict with another authority concerning their respective responsibilities, or if they act as private
entities, or indirectly through the mechanism of preliminary ruling.
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extended the scope of review beyond legality to include cost-effectiveness and reli-
ability review at least when it came to loans, credits and municipal bonds. These
changes would have made it easier to dismiss local politicians under investigation
(Monitoring Committee 2019, paras 99—100). Some centralization measures also
succeeded in Poland, for instance, in 2016, the center acquired the upper hand in
designing the school system, although the management of the public schools
remained the competence of local governments. Centralization also extended to
competences such as regulating tariffs for water and sewage disposal, investments
in sports development, issues of farmers’ support, designation of voting precincts.
By changing the composition of supervisory boards of autonomous regional envi-
ronmental protection funds (reducing members from the majority to one out of five),
centralization was achieved indirectly in this field of implementing environmental
protection programs as well (Szescito 2020; Rajca, 2020; Monitoring Committee
2019, paras 124-125). Existing powers of legal supervision were also more actively
used in the last period (Monitoring Committee 2019, para 213). Despite some criti-
cisms concerning emerging signs of centralization, justified by the government as
an effort to build ‘uniform standards of access to services and benefits’ (Rajca 2020,
142), without a qualified majority, central government could not amend guarantees
for local autonomy on the Constitutional level, neither did the changes on the leg-
islative and policy level lead to a major shift back to recentralization, as in Tur-
key and Hungary. Polish illiberals seem to opt for a different path, whilst mostly
tolerating the institutional robustness of local government. In September 22, 2022,
aware of dropping rating of opposition, lower house of Poland’s parliament (Sejm)
voted in favor of delaying next local elections to spring of 2024 instead of autumn of
2023, presented as a necessary organizational measure, namely, to avoid coinciding
with the parliamentary elections (Ptak 2022). This would not be the first time that
the Polish Parliament attempts to increase its prospects of victory by determining
the timing of elections (holding it as planned despite the pandemic) considering the
polls (Zidtkowski 2020; Sadurski 2020).

Nevertheless, even in Poland, the Constitution alongside providing robust guar-
antees for local autonomy also entails mechanisms that could be used against oppo-
sition-led municipalities. The Polish Constitution foresees the possibility to dissolve
a local government unit, but only with the decision of Sejm upon the request of the
Prime Minister if it has flagrantly violated the Constitution or a statute (Monitoring
Committee 2019, para 210). Similarly, the legal framework before recentralization
already entailed elements prone to abuse in Turkey. An institution of administra-
tive tutelage, namely that central authorities control the activities of local authorities
covering both legality and efficiency issues,!! enshrined in the Constitution is the
best illustration (Monitoring Committee 2022, para 4 (d)). It is noteworthy that the

""" According to the Municipality Law (Act No. 5393), the purpose of the inspection in the municipali-
ties is to perform an impartial analysis and comparison of the services delivered by the local authority,
taking certain performance standards as a reference point. As a result of the inspections, a report is pre-
pared containing findings to be submitted to the relevant authorities, with a view to avoiding the ’fail-
ures’ detected in the activities of the municipality and improving the quality and efficiency of the local
services,
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administrative tutelage is so much embedded in the political tradition of the country
that most of the local representatives do not question this feature of the system, at
least as a matter of principle (Ibid, para 148,). In this administrative tutelage system,
inspection conclusions about gross negligence in the municipal services, constitut-
ing a risk to public health, peace, and safety, if confirmed by courts, can eventu-
ally lead to a substitution of a mayor by a governor (Ibid, paras 151-156, 245, 259)
Similar mechanism exists for municipal and provincial councils that fail to per-
form their functions or pass resolutions on political matters, the latter (introduced
in 2005) being a particularly vague category prone to abuse as also evidenced in
practice (Savagkan 2021, 213).12 In such cases, the Ministry can suspend council
meetings until the decision is made by the Council of State. The decision to approve
dissolution is to be followed by a new election to constitute the new council (Ibid,
paras 158-160). As will be seen some of the elements of these rules, later appeared
in radical measures on removal of mayors, but without the safeguards such as judi-
cial supervision present here.

Within the same administrative tutelage framework, various ministries and cen-
tral government agencies have power over municipal decisions on specific issues
in the form of supervision, approvals, deferments etc. (Ibid, para 157). Another
mechanism upheld by the Constitutional Court allows for the transfer of properties
of municipalities and of special provinces to the Ministry of Interior for reasons of
security (Ibid, para 184). As will be seen, a similar possibility, but with economic
rationale, was created during COVID-19 pandemic in Hungary. What the Turkish
institution of administrative tutelage illustrates is that often uncontroversial aspects
of local government system provide ample room for abuse against opposition-
led local governments, while existing rationales behind them can help legitimize
the further stretching of the control.

Levelling the control of Turkey’s administrative tutelage system and emulat-
ing Venezuela during Chavez, In 2011, Hungary introduced nation-wide network
of supervisory bodies (county government offices). Within the scope of its legality
review power, these bodies can take steps with the Hungarian State Treasury to sus-
pend or withdraw a certain portion of support from the central budget as specified
by law, initiate disciplinary proceedings and sanction local governments with fines,
file a court motion to terminate the mandate of a mayor who commits repeated legal
violations, recommend to the Government to dissolve assemblies operating in con-
travention of the Fundamental Law, which can be done after obtaining the opinion
of the Constitutional Court (Monitoring Committee 2021, para 83). This mechanism
in Hungary also confirms that possibility of targeted undermining of opposition-
led municipalities is embedded in otherwise ‘tolerated’ constitutional framework of
local governments.

12 For example, the Municipal Council of Sur, adopted the use of languages in addition to Turkish in
its provision of services in 2007, which the Ministry of Interior regarded as a political decision and
addressed the Council of State to terminate the activities of the municipal council.
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Another development both in Turkey'® (Monitoring Committee 2022, para 98)
and Hungary'* (Monitoring Committee 2021, para 95) is the change of composition
in bodies previously controlled by local governments through adding representatives
of the central government that guarantees that the latter can veto decisions.

What is also widespread are the mechanisms of conditional (criteria-based)
financing, task-based subsidies or other types of discretionary support to local gov-
ernments as in Hungary (Rajca 2020, Monitoring Committee 2021, paras 74-75,
229-230), also loans that require approval of the center which give broad leeway
for selective application, as in both Hungary (Hajnal and Rosta 2019, Monitoring
Committee 2021, paras 69, 72, 233), and Turkey (Savaskan 2021, 212, Monitoring
Committee 2022, para 213). When intermediary bodies are involved in distribution
of such funds, their composition rules tend to be changed to increase the control of
the central government. For instance, in Turkey right after local elections in March
2019, in which opposition won local seats, changes were made to law to increase
President’s power over Ilbank (previously Bank of Provinces), the institution that
directs intergovernmental transfers to subnational governments and provides loans,
as well as the Directorate of Strategy and Budget in relation to its authority of pro-
viding financial aid to the municipalities (Elicin 2020). Soon, in September 2019,
when a loan was needed for finalizing the metro line construction, state banks
refused to deal with the Istanbul opposition mayor (Oktem 2021). Such discretionary
mechanisms are embedded and normalized in the center-regional relations. When
own revenues constitute a small part of the total budget as it is Hungary (Monitor-
ing Committee 2021, paras 216-219), and to a lesser extent, in Turkey (Monitoring
Committee 2022, paras 178, 186), such discretionary mechanism of central distri-
bution of funds become more problematic. The tactics against subnational govern-
ments became more direct during crisis situations as post-coup period of 2016 in
Turkey and global pandemic of COVID-19 since 2020, which conveniently brought
about new pretexts for the central governments. Whilst opposition already had sig-
nificant representation on the local level since 2014 elections in Turkey, the capital
and several other big cities also fell under opposition control after 2019 elections.
In Poland and Hungary, liberal enclaves in an otherwise illiberal state emerged after
2018 and 2019 local elections, respectively. The section below will turn precisely to
crisis-related measures against opposition-led local government in Turkey and Hun-
gary. In Poland no major change happened in relation to local governments despite
the ruling party using the pandemic opportunistically in other areas (legal access
to abortion, criminalization of sexual education, election regulations) (Guasti 2021;

B In February 2020, representatives of three ministries (one from each) were added as members in the
the steering council of Transport Coordination Centres (UKOME)—authorities which take decisions on
urban transportation systems, parking spots, city traffic plans etc. Although the head of that body is the
mayor, with the new composition the metropolitan municipalities such as Ankara and Istanbul will no
longer have the initiative in decision-making.

14 In 2018, a new institution—Metropolitan Council for Public Investments was created based on a gov-
ernment decree specifically affecting the capital and all development decisions in Budapest. The Council
consists of government and city representatives with the Prime-Minister as a chair, however, the decision
is rendered unanimously, which in practice grants veto power to the center.
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Hajnal et al. 2021). Following the pandemic, the opposition has even united around
the demand for more autonomy and powers of local governments (Sieniawski 2022).
As pandemic or other crisis had not produced significant curtailment of local auton-
omy in Poland, the discussion below will focus on Hungary and Turkey.

2.3 Subnational llliberalism During Crisis in Turkey and Hungary

The most drastic measures against opposition-led local government—denial and sus-
pending (de facto termination) of local elected mandates without court approval—
come from Turkey. These mechanisms combined with other aspects of the legal
system (e.g. loose definition of the crime of terrorism) allowed effective revocation
of election results. This measure against elected local officials in Turkey by itself
marks a new chapter in the life of hybrid regimes. Through this legal change, the law
is not only used to tilt the election playfield but to completely annul local elections.
Through post factum annulling of election results not only rule of law, but democ-
racy in its minimal sense is compromised. These developments in Turkey have
attracted harsh criticism from the European Parliament (2019), Council of Europe
Parliamentary Assembly (2019), the European Commission for Democracy through
Law (Venice Commission, 2017b), Committee on the Honouring of Obligations and
Commitments by member States of the European Charter of Local Self-Government
(Monitoring Committee 2022).

The measure on de facto termination of local elected mandate originates in a pre-
pandemic local crisis of an attempted coup in Turkey. In 2016, following the dec-
laration of a state of emergency, a decree created the basis to replace local elected
officials with government-appointed trustees if the former were accused of a terror-
ism-related criminal act. According to a prior law adopted in 2005, if the mayor’s
position became vacant including by decision of the Ministry of Interior to remove
them, mayors were to be replaced by other elected officials chosen by the munici-
pal council. In the new scenario, trustees run the municipality, while the municipal
council is prohibited from convening on its own motion. This amounts to de facto
dissolution of the council along with the removal of mayors (Monitoring Commit-
tee 2022, paras 55, 279, 296). It is important that this measure had previously failed
to pass through ordinary legislation and became a possibility only during a state
of emergency despite widespread criticism, even from the Justice and Development
Party (AKP) members themselves. By the time the emergency was lifted in 2018,
the new rule in the emergency decree had turned into a permanent legal regulation.
Although state representatives claimed that the absence of conviction would lead to
reinstatement, mayors are practically never reinstated either because court decisions
are not made before the term expires, or if they are, even if it is exonerating, new
charges are presented (Venice Commission, 2017b, para 61, Monitoring Committee
2022, paras 268-272). The legal analysis of these measures both undertaken by the
Venice Commission and the Monitoring Committee does not omit to mention the
importance of the vague and loose definition of ‘terrorism’ in criminal legislation,
which when considered in conjunction with these measures exacerbates the risks of
abuse. This exemplifies a phenomenon noted above when the systemic, aggregate
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anti-constitutional effect is achieved through fragmented weaknesses of law (Schep-
pele 2013).

As for the implementation, although Kurdish political parties had nothing to do
with the coup, between 20162018, based on this rule, 94 out of 102 Kurdish may-
ors were removed following investigations on the grounds of an overly broad defini-
tion of ‘terrorism’ (Whiting and Kaya 2021). The Turkish Constitutional Court did
not find grounds in the individual appeals that argued presumption of innocence was
at stake due to removals before conviction (Stockholm Center for Freedom 2022).
During the pandemic, the practice of removing mayors continued. In September
2020, the last big city mayor was removed following around a hundred of other may-
ors from the Peoples’ Democratic Party (HDP) before him (POLITICO 2020). Apart
from HDP mayors who are certainly the main target, removals have occasionally
extended to a few from the main opposition party—Republican People’s Party
(CHP) as well (Parliamentary Assembly 2019; Ahval 2020). Nevertheless, while
use of these measures became normalized against pro-Kurdish politicians arguably
due to tolerated hostility towards Kurdish separatism in general, the center seems to
be more careful towards the main opposition party. In the meantime, justifications
for removals have become detached from the security context as well. As Tutkal
observes, trustees now increasingly refer to more effective government through bet-
ter links with the central government and less to the security threats posed by substi-
tuted Kurdish mayors (Tutkal 2021).

The practice of removing mayors after 2019 elections emerged in a new form
when the mandate was denied to elected local officials without any new investiga-
tions against them and even though they were not disqualified before the elections.
Elected officials were denied the mandate by the Supreme Election Council (SEC)
once they assumed the responsibility to give it to those who came second (and lost)
in the elections—the ruling party, on the basis that the candidates had been dis-
missed during the state of emergency due to them being banned from public office in
several decree laws adopted during that period (Monitoring Committee 2022, paras
83-84). As the Venice Commission emphasized, there is no provision in Turkish law
that would explicitly give the SEC the competence not to hand over the election cer-
tificate to an elected candidate in cases where ineligibility is invoked after the elec-
tion, !> also, the practice of SEC was previously consistent pronouncing that a dis-
qualification ground—‘those who are prohibited from public services’—meant only
situations when court decisions imposed that sanction. Indeed, this was the position
taken by SEC unanimously in 2018 when rejecting objections against several candi-
dates for parliamentary elections who had been prohibited from being employed in
public service by emergency decrees. That the position changed with regard to local
municipalities and especially pro-Kurdish candidates is again indicative, that the

15 The state referred to a general competence under Article 79, paragraph 1 of the Constitution to ‘exe-
cute all the functions to ensure the fair and orderly conduct of the elections from the beginning to the end
of polling, carry out investigations and take final decisions on all irregularities, complaints, and objec-
tions concerning the elections during and after the polling, and verify the election returns of the members
of the Turkish Grand National Assembly.’.
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radical measures are likely to be used against more vulnerable local players presum-
ably to be normalized and used on a larger scale after. As SEC decisions cannot be
appealed before the Constitutional Court, there is not even a theoretical legal avenue
to remedy this domestically (Venice Commission, 2020, para 11).

Importantly, the Venice Commission and Monitoring Committee have hinted at
the issue of pretext in its reports discussing the mechanism on removal of mayors.
The Venice Commission stated that introduction of permanent changes was all the
more questionable considering the amendment was on the agenda earlier in 2016 as
part of a bill, which could not be passed due to the opposition faced. According to
the Venice Commission this ‘supports the perception that the measures allowed by
the Decree Law are actually designed and/or used to address (also) more general
problems facing the Turkish authorities as they see it, not necessarily having a link
to the management of the state of emergency [emphasis added].” (Venice Commis-
sion 2017a, para 67). The Venice Commission also reiterated a substantive standard
which applies despite the intentions of political branches, that structural (general)
measures or individual measures with a permanent effect should be introduced in
a normal manner and that there must always be a strict and genuine link between
the reasons justifying the state of emergency and the measures taken through the
emergency decree laws, which was absent in this case. Similarly, the Monitoring
Committee felt the need to see through the government’s declared purposes: ‘If one
combines all these events, facts and situations, one could easily conclude that the
government might be pursuing an agenda of systematically acting against the HDP
local elected representatives, using the mechanisms available in Turkish legislation,
that is, by having recourse to abusive prosecutions’ (Monitoring Committee 2022,
para 272). In this context, it deserves mentioning that a case is currently pending
before the Constitutional Court concerning the complete ban of the HDP for its
alleged connections with the Kurdistan Workers® Party (PKK), further exemplify-
ing the larger agenda of the central government to remove this political party from a
political arena entirely (Monitoring Committee 2022, para 294).

Attacks on opposition-led local governments continued during COVID-19 as
well both in Turkey and Hungary. Unlike Hungary (Kovéacs 2022), this time Turkey
had not invoked the constitutional regime of emergency and the executive resorted
to vast executive powers of the new presidential system (Cali and Turkut 2022). The
measures adopted in Hungary and Turkey during the pandemic as described below
range from the ban of local initiatives, cutting of funds, and confiscation of profit-
generating land. The practice of substituting elected local officials by unelected
bureaucrats in Turkey as described above continued throughout the pandemic as
well, however, that was not specifically justified by the new crisis.

Fundraising campaigns initiated by opposition mayors of Istanbul and Ankara
for those harmed by the pandemic were swiftly blocked by the Minister of Interior
circular stating that the municipalities were creating a state within the state. The
central government froze the donations and never returned them.On the same day,
Erdogan government reintroduced the campaign on the national level (Savagkan
2021, 219; San et al. 2021, Cal1 and Turkut 2022, 256). In Hungary, with the justifi-
cation of remedying consequences of the COVID-19 pandemic, certain taxes (e.g.,
vehicle tax, car parking fees, business tax) were suspended, while the opposition-led

) Springer Q ASSER PRESS



Playbook of Subnational llliberalism: Autocrats Face the... 321

cities most affected with such cuts were also obliged to pay a higher solidarity tax.
Despite being neutral, these measures disproportionately decreased revenues of cer-
tain local municipalities, especially the opposition-led capital. Messages that certain
funds would decrease in case opposition won the capital had been voiced by Fidesz
politicians already during the electoral campaign before the pandemic had created
the new pretexts (Euronews 2021; Hajnal et al. 2021; Kovarek and Littvay 2022).

The most outstanding example of using COVID-related pretext comes from Hun-
gary, and as in Turkey, targets a more vulnerable local actor—small city of God led
by opposition. Thanks to the extraordinary powers under the Enabling Act, Govern-
ment issued two emergency decrees on the same day on April 17, 2020, one allow-
ing the forming of ‘special economic areas’ within the territories of municipalities
with real estate transferred from the municipalities to the counties to ‘protect invest-
ments of national economic importance’, and the second creating such an economic
zone in the city of God with a Samsung factory that is now paying the taxes to the
Pest County (governed by Fidesz-KDNP). The decrees do not define criteria for
changing status of territories to ‘special economic areas’ and the city had not been
compensated for the loss of revenue (1/3 of the total). As Karsai observes, ‘[t]he
decrees cannot be justified by any real economic steps, they simply change the own-
ership structure of valuable real estate and transfer the related taxation rights. [..] In
the actual case the fake nature of the measures is crystal-clear, since Samsung does
not even have to pay a forint less tax in the future; it just pays taxes to the County
instead of the city of God.” He finds further evidence for the ulterior motive of the
central government when comparing God to other cities led by FIDESZ with similar
factories and observed difficulties, that were not targeted. After testing this measure
in an emergency context, the government submitted a general bill with a similar rule
allowing the creation of free economic zones, now with the possibility of transfer-
ring anything above 5 billion forints, rather than 100 billion forints in the decree.
This cements a broader version of the temporary emergency measure beyond the
period of crisis (Karsai 2020).

This case is an illustrative example of using the COVID-19 pandemic as a pre-
text for undermining opposition-led subnational governments. However, the Con-
stitutional Court when discussing this issue did not doubt the validity of the leg-
islative aim presented in any way (Hungary Today, 2021). It stated that property
meant social responsibilities and could be restricted, moreover, standards were even
lower with municipality-held property, as it was meant for the fulfillment of public
tasks, and not for free disposal. According to the Constitutional Court, free transfer
of immovable properties belonging to non-tradable local government assets that are
part of the national wealth to the county government was proportionate, given that
the latter would fulfill public tasks in connection with that property (taxation, eco-
nomic organization and administration). Thus, according to the decision, the con-
stitutional guarantee on self-government autonomy was not violated. The Constitu-
tional Court did set a constitutional requirement that such a transfer could not put the
municipality in a situation in which it would not be able to perform assigned public
tasks, however, there was no measure taken to ensure that this would be guaran-
teed. At no stage, did the Constitutional Court pay attention to institutional aspects
of undermining local government specifically led by opposition due to abrupt
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deprivation of property besides the context of performing public tasks. Moreover,
the Constitutional Court interpreted COVID-19 as a crisis with long-term effects
beyond its immediate presence, which extended the pretextual potential of the health
crisis even when the pandemic receded.!. The decision is among other politically
sensitive cases, in which the deferential Court attempts to avoid embarrassing the
government by merely declaring constitutional requirements of interpreting the law
(Pozséar-Szentmiklésy 2020, Chronowvski 2021, Kazai 2022).

The above trend of undermining opposition-led local governments was facili-
tated through the help of crisis-related pretexts. While the pre-pandemic cen-
tralization measures already entailed risks of abuse, and centralization proceeded
incrementally, the crisis related to the attempted coup (in Turkey) and COVID-19
significantly extended the possibilities. In these situations, crisis became a pretext
that ‘legitimized’ more radical changes than previously tolerated, at the same time,
the measures and its rationales diverged more. Declaration of an ‘economic zone’
leading to confiscation of profit-generating property only in the opposition-led city
of God in no way affected the operation of a business or its employees despite the
pretext that it was serving crisis-management. Similarly, adoption of the changes,
that had been attempted and failed before, during post-coup emergency in Turkey
to fight the crime of local government leaders also displayed publicly observable
traits of pretext. In this case, pretext could also be evidenced through the inconsist-
ency in the reasoning about the need for such a radical measure, as the previous
rule already permitted substitution of elected officials, but by other elected, rather
than government officers. Apart from that, the practical application of the rule, that
mayors were removed exclusively from the opposition and that the measure ena-
bled complete substitution of the pool of opposition mayors from one party, do add
objective weight to the evidence of pretext. This highlights the relevance of assess-
ing ex post selective/abusive application of a general rule for establishing ulterior
motives. Traits of a pretext could also be observed when the mandate of opposition
leaders were denied by SEC in Turkey, even though disqualification from elections
was not considered by the same body before. Clear deviation from a norm estab-
lished by the same body makes the stated goals suspect. The possibility of legally
constructing pretext was also implied in the reports of such authoritative bodies as
Venice Commission and Monitoring Committee in relation to Turkish bill on sub-
stitution of elected mayors with trustees noting that emergency was used as a pre-
text for adopting laws that could not have gathered enough support before. Thus, it
is argued here that crisis-related radicalization of measures also meant more vivid
divergence from stated aims (pretexts) to ulterior one of undermining opposition-led
local governments.

The examples from both Turkey and Hungary also illustrated that subnational
illiberalism is an incremental process in that measures get tested against the most
vulnerable to be normalized for a more across-the-board application later. Indeed,

16 Constitutional Court Decision 8/2021. (II. 2.) AB http://public.mkab.hu/dev/dontesek.nsf/0/EE964
910BAF66F71C125856E005C1D98?0penDocument& fbclid=IwAROmmsKAqbDcjMO7HSmpCFIZ_
Pne3Jj9Q33LZDBzM;jyQksivoTV3Q-zjehY
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the center in Turkey is using the measure almost exclusively against the region with
highly polarized local politics ruled by the most marginalized political party HDP,
which represents the Kurdish minority in Turkey. Following the same pattern, ineli-
gibility to hold mandate has been claimed by SEC for opposition mayors after the
2019 elections, while just a year before that was not allowed in relation to opposition
MPs in a national election, which would presumably cause more backlash in the
center. Similarly, the most drastic measure in Hungary was tested against a small
town, rather than the opposition-ruled capital. This observation that creeping subna-
tional illiberalism starts with the weaker and more invisible to get normalized later
is another insight into how subnational illiberal democracies work and should guide
us in conceptualizing adequate responses to it.

2.4 Untangling Playbook of Subnational llliberalism

The cursory review of Latin American experience and in-depth analysis of the more
recent European examples prepares the grounds for untangling the playbook of
subnational illiberalism some shared across the two continents already, while dif-
fusion of others could still be forthcoming. In the end, we are left with the follow-
ing categories in the playbook summarized one by one below: abuse of (existing)
supervisory and accountability mechanisms; generating of financial vulnerability;
centralization (outright and indirect) and deconcentration. Each of these categories
assemble various means evolving through application and reinterpretation of tra-
ditional rules pertaining to local government (e.g., supervisory and accountability
measures, discretionary subsidies), as well as crisis-induced innovations (e.g., con-
fiscation of profit-generating property, substitution of elected mayors by appointed
trustees without court decisions).

2.4.1 Abuse of (Existing) Supervisory and Accountability Mechanisms

The abusive potential of supervisory mechanisms depends on the scope of review
powers, namely whether sanctions can follow from such ambiguous grounds such
as cost-effectiveness of local government decisions beyond concrete breaches of law
under legality review (Turkey and failed attempt in Poland). Turkey is also a good
example of vague supervision grounds, such as prohibition of ‘political decisions’
on the local level. In extreme situations, novel policies may get cancelled due to
their contradiction to vague legal requirements not specifically foreseen in legisla-
tion, such as the impermissibility of creating state within a state in Turkey.

Whilst narrowly construed in Hungary and Poland, and in administrative tutelage
framework in Turkey (requiring judicial confirmation), accountability mechanisms
foresee a theoretical possibility of removing elected officials, which can be abused
against political opponents in the local government. Apart from administrative tute-
lage framework in Turkey requiring a court approval for removing elected local offi-
cials, until 2016, the Turkish Constitution and law also allowed temporary removals
of mayors due to ongoing criminal investigations before the court decision was made
provided that the municipal council elected a new mayor. In the post-coup period in
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2016, this was changed with regard to investigations on terrorism-related charges,
and now at any stage of investigation, elected mayors can be substituted by cen-
trally appointed trustees. Through this change, the traditional accountability mecha-
nism as a means of attacking opposition-led local governments became superfluous.
Without safeguards such as judicial supervision and substitution by other elected
officials, such a possibility of removing elected mayors has now combined the weak-
nesses of prior rules directly contradicting basic tenets of democracy and in that
way, representing a new phenomenon even for hybrid regimes. Awaiting the 2019
local election results the measure got even more radicalized by denying electoral
mandate through Supreme Election Council without new investigations or prior dis-
qualification from elections grounding the decisions in the decrees issued during the
post-coup emergency that banned the elected leaders from public office. As the pol-
ish (failed) example also illustrates, abusive potential of supervisory and account-
ability mechanisms also depends on the composition and resulting independence of
involved bodies.

Moreover, nation-wide network of supervisory bodies in Hungary among others
can take steps with the assent of Treasury of State to suspend or withdraw a cer-
tain portion of support from the central budget. Apart from being an accountability
measure, the same may affect the financial capacity of the local government, bridg-
ing to the next cluster of tactics.

2.4.2 Generating Financial Vulnerability of Local Government

Financial means can get controlled by the center through various measures such as
changing calculation methodologies for transfers, non-automatic resource devolu-
tion, centrally controlled distribution of loans, off-budget complementary distribu-
tions etc. The measures listed above range from entailing the least discretion of the
center, when the changed calculation methodology is universally applied for devolv-
ing resources, to the most discretionary schemes such as off-budget complementary
distributions, which appeared as a direct means of favoritism and punishment. It
must be noted from the outset that discretionary mechanisms of devolving resources
become all the more problematic when own revenues constitute a small part of the
total local budget.

Discretionary funding schemes such as conditional and task-based funding in
Hungary and loan schemes from the center both in Hungary and Turkey are gener-
ally more readily available in unitary states. As best evidenced in Turkey, funds can
be decreased indirectly and step-by-step by changing the composition of bodies that
make decisions on loans subject to central control.

Somewhat emulating the tactic of removing certain revenues from a shareable
pool in Latin America in new calculation methodologies, government in Hungary
using the health crisis as a pretext removed certain geographic areas from the tax-
ing mandate of the local authorities. This measure was easier to defend with the
constitutional changes that had not differentiated local government property from
other national property. Similar measure also exists within administrative tutelage
system in Turkey, where properties of municipalities and of special provinces can
be transferred to the Ministry of Interior, but in this case for the reasons of security.
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Claiming exceptional circumstances during crisis, the central government in Hun-
gary also disproportionately reduced local revenue for opposition-led local govern-
ments in urban areas through combination of seemingly universal and neutral tax
suspensions and contributions of a redistributive solidarity tax.

2.4.3 From Centralization (Outright and Indirect) to Deconcentration

Direct sectoral centralization has taken place in Hungary, Poland and Turkey and
such examples are present in Latin American experience as well. Indirect ways such
as changing composition of decision-making bodies (Hungary) or those supervising
them (Poland) have also been used to turn locally controlled bodies intro centralized
ones.

Prime example of parallel deconcentrated bodies in the form of a nationwide
network come from Venezuela (even funded at the expense of subnational govern-
ments) to be emulated by Orban in the new 2011 Constitution by introducing the
network of deconcentrated county government offices. A similar administrative tute-
lage system is embedded in Turkey. Even without creating such horizontal networks,
deconcentrated bodies in specific sectors may dilute and even override the overlap-
ping local powers as shown by examples both from Turkey and Hungary.

3 Conclusion

The analysis of European experience in light of Latin American examples produced
general observations about the context and dynamics of applying the playbook dis-
cussed. Namely, the main tactics against opposition-led local governments are sub-
tle, incremental and take a technical/legalist form, whilst they radicalize and become
most vividly confrontational with crisis-related new pretexts. The subtle nature of
regular recentralization is not surprising as current principles of local government
in unitary states already contain elements that can be abused for illiberal purposes,
for instance, the mechanisms of legal supervision and the possibility of sanction-
ing for the breach, even with dismissals and dissolutions. Despite such embedded
weaknesses, popular support, culture and antecedent guarantees for local democracy
matter in constraining the central ambitions, as confirmed by the Polish case. This
culture was also visible in the Polish President’s veto that blocked retrogressive leg-
islation even when the law was adopted by the Parliament dominated by his own
party. As for more radical tactics originating during the crisis, they were still incre-
mental in that most vulnerable actors were targeted first. Then, as demonstrated,
crisis-related measures got normalized for a potential across-the-board application
characteristic to emergency and exceptional regimes in general (Dyzenhaus 2001,
Agamben 2005; Saj6é 2006, Grogan and Donald 2022, 478-479).

Given the above points, the logic of subnational illiberalism is incremental, opt-
ing for subtle legalistic and technical means of weakening autonomy of local gov-
ernments, whilst crisis may radicalize the measures and exemplify the ulterior
purposes, as the law remains an instrument. The latter point was best illustrated
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by the Hungarian case of confiscating the profit-generating property only from an
opposition-led city, and the Turkish cases of removing mayors and denial of dem-
ocratic mandate through ex post disqualification. In these situations, both in Hun-
gary and Turkey contradictions in justifications for the stated neutral goals were so
serious that they amounted to publicly observable objective traits of impermissible
ulterior motive, such as undermining of political opponents by generating financial
vulnerability, depriving them of electoral office and of political victory. Such cases
also raise a theoretical question whether phenomenon of pretext can be judicially
constructed. That there is clear partisan distance between the rule-maker and the
affected, often accompanied by selective application of the rule, makes such tactics
of subnational illiberalism more appropriate to be seen as ‘suspect’. There are also
normative reasons for doing so as preventing pursuance of ulterior motives against
opposition-led local governments serves competitive political markets (Issacharoff
and Pildes 1998).

There is a whole new conversation to be held considering the ample theoretical
and practical problems of attributing bad faith to co-equal branches of government
from the perspective of separation of powers. Despite being one of the firsts in con-
stitutional law,'” the problem of imputing bad faith to co-equal branches, especially
multi-member bodies such as Parliament, is still seen a marginal development. This
is not surprising as judges are aware of retaliation risks likely to follow from such
an exercise (Pozen 2016, Nelson 2008, Gardbaum 2016, Dworkin 1986; Farrell,
1992; Kent and Denning 2014, Sajé 2019, 372). As Uitz succinctly puts it ‘a strong
presumption of constitutionality together with expectations of judicial deference’
requires particularly convincing evidence for finding of a pretext ‘on pain of a severe
political backlash directed at the judiciary.” (Uitz 2019, 474). Nevertheless, such evi-
dence is sometimes still found (Helfer 2020, 227-229; Tsampi 2020, 135, Tan 2018,
113; Pech and Kochenov 2021, 30, 68-74; Venice Commission 2017b, para 47).
The view that there can be reliable, judicially manageable standards on pretextual
rulemaking is gaining more ground in the literature as well (Landau 2019, 2020;
Fallon 2016). I argue here that this was the case with the discussed crisis-related
measures in Hungary and Turkey.

Setting aside the implications of these observations for the judicial doctrine of
pretext for now, the immediate goal of the article has been fulfilled by untangling
subnational portion of illiberal playbook categorized as follows: abuse of (existing)
supervisory and accountability mechanisms (e.g., legality review, court-approved
dismissals of elected local officials); generating of financial vulnerability (e.g.,
changing composition of bodies giving out loans); outright or indirect centraliza-
tion and deconcentration. Each of these categories assemble various means evolv-
ing through application and reinterpretation of traditional rules pertaining to local

7" As Chief Justice Marshall stated already in 1819 *Should Congress, in the execution of its powers,
adopt measures which are prohibited by the constitution; or should Congress, under the pretext of execut-
ing its powers, pass laws for the accomplishment of objects not entrusted to the government; it would
become the painful duty of this tribunal, should a case requiring such a decision come before it, to say
that such an act was not the law of the land.” McCulloch v. Maryland, 17 US 316 (1819).
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government, as well as crisis-induced innovations. One cannot but notice that the
measures discussed above are more prone to abuse in autocratizing regimes such as
Hungary, Poland and Turkey, where independent institutions such as courts, elec-
toral authorities, national banks etc. have already been co-opted.

Funding Open access funding provided by Central European University Private University.

Open Access This article is licensed under a Creative Commons Attribution 4.0 International License,
which permits use, sharing, adaptation, distribution and reproduction in any medium or format, as long as
you give appropriate credit to the original author(s) and the source, provide a link to the Creative Com-
mons licence, and indicate if changes were made. The images or other third party material in this article
are included in the article’s Creative Commons licence, unless indicated otherwise in a credit line to the
material. If material is not included in the article’s Creative Commons licence and your intended use is
not permitted by statutory regulation or exceeds the permitted use, you will need to obtain permission
directly from the copyright holder. To view a copy of this licence, visit http://creativecommons.org/licen
ses/by/4.0/.

References

Ahvalnews (2020) Turkey suspends main opposition CHP mayor in northwestern province of Balikesir.
https://ahvalnews.com/opposition-mayors/Turkey-suspends-main-opposition-chp-mayor-northweste
rn-province-balikesir. Accessed 19 Sept 2022.

Agamben G (2005) State of exception. Trans. by K. Attell. University of Chicago Press, Chicago

Arato A, Cohen JL (2021) Populism and Constitutionalism. In: Arato A, Cohen JL (eds) Populism and
civil society: the challenge to constitutional democracy. Oxford University Press

Behrend J, Whitehead L (2016) Illiberal practices: territorial variance within large federal democracies.
Johns Hopkins University Press, Baltimore

Bland G (2011) Considering local democratic transition in latin America. J Polit Latin Am 3:65-98.
https://doi.org/10.1177/1866802X 1100300103

Boggero G (2017) Constitutional principles of local self-government in Europe. BRILL

Cali B, Turkut E (2022) Turkey: pandemic governance and executive aggrandisement. In: Routledge
Handbook of Law and the COVID-19 Pandemic. Routledge

Chronowski N (2021) The post-2010 ‘democratic rule of law’ practice of the hungarian constitutional
court under a rule by law governance. Hung J Legal Stud 61(2):136—158. https://doi.org/10.1556/
2052.2020.00267

Committee on the Honouring of Obligations and Commitments by member States of the European Char-
ter of Local Self-Government (Monitoring Committee) (2019) Local and regional democracy in
Poland https://rm.coe.int/local-and-regional-democracy-in-poland-monitoring-committee-rappo
rteur/1680939003. Accessed Sept 19 2022

Committee on the Honouring of Obligations and Commitments by member States of the European Char-
ter of Local Self-Government (Monitoring Committee) (2021) Monitoring of the European Charter
of Local Self-Government in Hungary. https://rm.coe.int/monitoring-of-the-european-charter-of-
local-self-government-in-hungary/1680a129f6. Accessed Sept 19 2022

Committee on the Honouring of Obligations and Commitments by member States of the European Char-
ter of Local Self-Government (Monitoring Committee) (2022) Monitoring of the application of
the European Charter of Local Self-Government in Turkey https://rm.coe.int/0900001680a5b1d3.
Accessed Sept 19 2022

Dickovick JT, Eaton KH (2013) Latin America’s resurgent centre: national government strategies after
decentralisation. J Dev Stud 49:1453-1466. https://doi.org/10.1080/00220388.2013.797073

Dworkin R (1986) Law’s empire. Belknap Press, Cambridge

Dyzenhaus D (2001) The permanence of the temporary: can emergency powers be normalized? In: Dan-
iels RJ, Macklem P, Roach K (eds) The security of freedom. University of Toronto Press

) Springer Q ASSER PRESS


http://creativecommons.org/licenses/by/4.0/
http://creativecommons.org/licenses/by/4.0/
https://ahvalnews.com/opposition-mayors/Turkey-suspends-main-opposition-chp-mayor-northwestern-province-balikesir
https://ahvalnews.com/opposition-mayors/Turkey-suspends-main-opposition-chp-mayor-northwestern-province-balikesir
https://doi.org/10.1177/1866802X1100300103
https://doi.org/10.1556/2052.2020.00267
https://doi.org/10.1556/2052.2020.00267
https://rm.coe.int/local-and-regional-democracy-in-poland-monitoring-committee-rapporteur/1680939003
https://rm.coe.int/local-and-regional-democracy-in-poland-monitoring-committee-rapporteur/1680939003
https://rm.coe.int/monitoring-of-the-european-charter-of-local-self-government-in-hungary/1680a129f6
https://rm.coe.int/monitoring-of-the-european-charter-of-local-self-government-in-hungary/1680a129f6
https://rm.coe.int/0900001680a5b1d3
https://doi.org/10.1080/00220388.2013.797073

328 M. Begadze

Eaton K (2004) Politics beyond the capital: the design of subnational institutions in South America. Stan-
ford University Press, Stanford

Eaton K (2022) Multilevel governance and the external strategies of subnational governments in Latin
America. Region Federal Stud 32:353-373. https://doi.org/10.1080/13597566.2021.1875448.Acces
sed19Sept2022

Elicin Y (2020) The unbearable failure of decentralisation in Turkey. HKJU-CCPA 20:497-522. https://
doi.org/10.31297/hkju.20.3.4

Euronews (2021) Hungarian mayors battle government over finances. https://www.euronews.com/my-
europe/2021/03/05/hungarian-mayors-battle-government-over-finances. Accessed 28 Oct 2022

European Parliament (2019) Situation in Turkey, notably the removal of elected mayors. https://www.
europarl.europa.eu/doceo/document/TA-9-2019-0017_EN.pdf

Fallon RH (2016) Constitutionally forbidden legislative intent. Harv Law Rev 130:523-589

Farole SA (2021) Eroding support from below: performance in local government and opposition party
growth in South Africa. Gov Oppos 56:525-544. https://doi.org/10.1017/gov.2020.7

Farrell RC (1992). Legislative purpose and equal protection’s rationality review. Villan Law Rev 37:
1-37. https://digitalcommons.law.villanova.edu/vlr/vol37/iss1/1

Freedom House (2017) Poland: nations in transit 2017 country report. https://freedomhouse.org/country/
poland/nations-transit/2017. Accessed 19 Sep 2022

Freeman W (2020) Sidestepping the constitution: executive aggrandizement in latin america and east
central europe special issue: constitutional decline, constitutional design, and lawyerly hubris. Const
Stud 6:35-58

Friedrich-Ebert-Stiftung (2021) Hungarian Politics in 2020. http://real.mtak.hu/134973/1/Hungarian%
20Politics%20in%202020_final.pdf

Gardbaum S (2016) Comparing constitutional bad faith. Harvard Law Rev Forum 129: 158165 https:/
harvardlawreview.org/wp-content/uploads/2016/02/vol129_Gardbaum.pdf

Gibson EL (2013) Boundary control: subnational authoritarianism in federal democracies. Cambridge
University Press, Cambridge

Grogan J, Donald A (2022) Lessons for a ‘post-pandemic’ future. In: Routledge Handbook of Law and
the COVID-19 Pandemic. Routledge

Guasti P (2021) Democratic erosion and democratic resilience in central europe during COVID-19. MV-
CJIR 56:91-104. https://doi.org/10.32422/mv-cjir.1818

Hajnal G, Rosta M (2019) A new doctrine in the making? Doctrinal foundations of sub-national govern-
ance reforms in hungary (2010-2014). Admin Soc 51:404—430. https://doi.org/10.1177/0095399715
626202

Hajnal G, Jeziorska I, Kovacs EM (2021) Understanding drivers of illiberal entrenchment at critical junc-
tures: institutional responses to COVID-19 in Hungary and Poland. Int Rev Adm Sci 87:612-630.
https://doi.org/10.1177/0020852320981138

Helfer LR (2020) Populism and international human rights law institutions: a survival guide. In: Neuman
GL (ed) Human rights in a time of populism, 1st edn. Cambridge University Press, pp 218-249

Hernandez G, Closa C (2022) The challenge of catalan secessionism to the European model of the rule of
law. Hague J Rule Law. https://doi.org/10.1007/s40803-022-00177-7

Issacharoff S, Pildes RH (1998) Politics as markets: partisan lockups of the democratic process. Stanford
Law Review 50:643-717. https://doi.org/10.2307/1229320

Jakli L, Stenberg M (2021) Everyday illiberalism: how Hungarian subnational politics propel single-party
dominance. Governance 34:315-334. https://doi.org/10.1111/gove.12497

Karsai D (2020) The curious and alarming story of the city of God. In: Verfassungsblog: On Matters
Constitutional. https://doi.org/10.17176/20200515-133737-0

Kazai VZ (2022) Constitutional complaint as Orban’s Tool. In: Verfassungsblog: On Matters Constitu-
tional. https://doi.org/10.17176/20220302-001101-0

Kelemen RD (2017) Europe’s other democratic deficit: national authoritarianism in Europe’s democratic
union. Gov Oppos 52:211-238. https://doi.org/10.1017/gov.2016.41

Kelemen RD (2020) The European union’s authoritarian equilibrium. J Eur Publ Policy 27:481-499.
https://doi.org/10.1080/13501763.2020.1712455

Kent M, Denning B (2014) Anti-anti-evasion in constitutional law. Fla St U L Rev 41:397

Kersting N (ed) (2009) Local governance reform in global perspective, 1st edn. VS Verlag fiir Sozialwis-
senschaften, Wiesbaden

Kestler T (2018) Institutional dynamics in loosely coupled federal systems: the cases of Argentina and
Venezuela. Region Federal Stud 28:617—644. https://doi.org/10.1080/13597566.2018.1491842

) Springer Q ASSER PRESS


https://doi.org/10.1080/13597566.2021.1875448.Accessed19Sept2022
https://doi.org/10.1080/13597566.2021.1875448.Accessed19Sept2022
https://doi.org/10.31297/hkju.20.3.4
https://doi.org/10.31297/hkju.20.3.4
https://www.euronews.com/my-europe/2021/03/05/hungarian-mayors-battle-government-over-finances
https://www.euronews.com/my-europe/2021/03/05/hungarian-mayors-battle-government-over-finances
https://www.europarl.europa.eu/doceo/document/TA-9-2019-0017_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-9-2019-0017_EN.pdf
https://doi.org/10.1017/gov.2020.7
https://digitalcommons.law.villanova.edu/vlr/vol37/iss1/1
https://freedomhouse.org/country/poland/nations-transit/2017
https://freedomhouse.org/country/poland/nations-transit/2017
http://real.mtak.hu/134973/1/Hungarian%20Politics%20in%202020_final.pdf
http://real.mtak.hu/134973/1/Hungarian%20Politics%20in%202020_final.pdf
https://harvardlawreview.org/wp-content/uploads/2016/02/vol129_Gardbaum.pdf
https://harvardlawreview.org/wp-content/uploads/2016/02/vol129_Gardbaum.pdf
https://doi.org/10.32422/mv-cjir.1818
https://doi.org/10.1177/0095399715626202
https://doi.org/10.1177/0095399715626202
https://doi.org/10.1177/0020852320981138
https://doi.org/10.1007/s40803-022-00177-7
https://doi.org/10.2307/1229320
https://doi.org/10.1111/gove.12497
https://doi.org/10.17176/20200515-133737-0
https://doi.org/10.17176/20220302-001101-0
https://doi.org/10.1017/gov.2016.41
https://doi.org/10.1080/13501763.2020.1712455
https://doi.org/10.1080/13597566.2018.1491842

Playbook of Subnational llliberalism: Autocrats Face the... 329

Kovacs K (2022) The COVID-19 pandemic: a pretext for expanding power in hungary. In: Routledge
Handbook of Law and the COVID-19 Pandemic. Routledge

Kovarek D, Littvay L (2022) Greater than the sum of its part(ie)s: opposition comeback in the 2019 Hun-
garian local elections. East Eur Polit 38:382-399. https://doi.org/10.1080/21599165.2022.2038571

Hungary Today (2021) Top court decision on ‘special economic zones’ still leaves question marks.
https://hungarytoday.hu/hungary-constitutional-court-ruling-special-economic-zones-god/.
Accessed Sep 19 2022

Intellinews (2019) Turkish regime’s purge of mayors for first time extended to representative of main
opposition. https://www.intellinews.com/turkish-regime-s-purge-of-mayors-for-first-time-extended-
to-representative-of-main-opposition-173594/. Accessed 19 Sep 2022

Landau J (2019) Process scrutiny: motivational inquiry and constitutional rights. Columbia Law Rev
119:2147-2204

Landau J (2020) Broken records: reconceptualizing rational basis review to address “alternative facts” in
the legislative process. Vanderbilt Law Rev 73:425-478

Lucardi A (2016) Building support from below? Subnational elections, diffusion effects, and the growth
of the opposition in Mexico, 1984-2000. Comp Pol Stud 49:1855-1895. https://doi.org/10.1177/
0010414016666857

Lithrmann A, Rooney B (2021) Autocratization by decree: states of emergency and democratic decline.
Comp Polit 53:617-649. https://doi.org/10.5129/001041521X16004520146485

Nelson C (2008) Judicial review of legislative purpose. New York Univ Law Rev 83:1784—1882

Oktem K (2021) Dilemmas of subnational democracy under authoritarianism: Istanbul’s metropolitan
municipality. Soc Res 88:501-537. https://doi.org/10.1353/50r.2021.0023

Palné Kovacs I (2013) Roots and consequences of local governance reforms in Hungary. RECEO 43:174—
197. https://doi.org/10.4074/S0338059912003063

Parliamentary Assembly (2019) The worsening situation of opposition politicians in Turkey: what can be
done to protect their fundamental rights in a Council of Europe member State? https://pace.coe.int/
en/files/25425/html. Accessed 19 Sep 2022

Pech L, Kochenov D (2021) Respect for the rule of law in the case law of the European Court of Justice:
a casebook overview of key judgments since the Portuguese judges case. Swedish Institute for Euro-
pean Policy Studies (SIEPS), Stockholm

Pirro ALP, Stanley B (2022) Forging, bending, and breaking: enacting the “illiberal playbook™” in Hun-
gary and Poland. Perspect Polit 20:86—101. https://doi.org/10.1017/S1537592721001924

POLITICO (2020) Turkey ousts Kurdish opposition’s last mayor. https://www.politico.eu/article/Turkey-
ousts-kurdish-oppositions-last-mayor-ayhan-bilgen-in-crackdown/. Accessed 19 Sep 2022

Pozen DE (2016) Constitutional Bad Faith. Harv L Rev 129: 885-955. https://scholarship.law.columbia.
edu/faculty_scholarship/769

Pozsar-Szentmiklésy Z (2020) The Hungarian Constitutional Court as a law-maker: Various tools and
changing roles. In: Judicial Law-Making in European Constitutional Courts. Routledge

Ptak A (2022) Polish parliament approves postponing local elections. In: Notes From Poland. https://notes
frompoland.com/2022/09/29/polish-parliament-approves-postponing-local-elections/. Accessed 23
Oct 2022

Rajca L (2020) Reforms and centralization trends in Hungary and in Poland in a comparative perspective.
PS 5(160):133-151. https://doi.org/10.31268/PS.2020.69

Sadurski W (2020) The polish presidential campaign in the shadow of the pandemic. Verfassungsblog:
On Matters Constitutional. https://doi.org/10.17176/20200319-003204-0

Sajo A (2006) From militant democracy to the preventive state? Cardozo Law Rev 27:2255-2294

Saj6 A (2019) The rule of law as legal despotism: concerned remarks on the use of “rule of law” in illib-
eral democracies. Hague J Rule Law 11:371-376. https://doi.org/10.1007/s40803-019-00097-z

Sajéo A (2021) Ruling by cheating: governance in illiberal democracy, 1st edn. Cambridge University
Press

San S, Bastug MF, Basli H (2021) Crisis management in authoritarian regimes: a comparative study of
COVID-19 responses in Turkey and Iran. Glob Public Health 16:485-501. https://doi.org/10.1080/
17441692.2020.1867880

Savaskan O (2021) Political dynamics of local government reform in a development context: the case of
Turkey. Environ Plan C Polit Space 39:204-225. https://doi.org/10.1177/2399654420943903

Stockholm Center for Freedom (2022) Turkey’s top court finds no rights violation in cases of 2 dismissed
mayors. https://stockholmcf.org/Turkeys-top-court-finds-no-rights-violation-in-cases-of-2-dismi
ssed-mayors/. Accessed 19 Sep 2022

) Springer Q ASSER PRESS


https://doi.org/10.1080/21599165.2022.2038571
https://hungarytoday.hu/hungary-constitutional-court-ruling-special-economic-zones-god/
https://www.intellinews.com/turkish-regime-s-purge-of-mayors-for-first-time-extended-to-representative-of-main-opposition-173594/
https://www.intellinews.com/turkish-regime-s-purge-of-mayors-for-first-time-extended-to-representative-of-main-opposition-173594/
https://doi.org/10.1177/0010414016666857
https://doi.org/10.1177/0010414016666857
https://doi.org/10.5129/001041521X16004520146485
https://doi.org/10.1353/sor.2021.0023
https://doi.org/10.4074/S0338059912003063
https://pace.coe.int/en/files/25425/html
https://pace.coe.int/en/files/25425/html
https://doi.org/10.1017/S1537592721001924
https://www.politico.eu/article/Turkey-ousts-kurdish-oppositions-last-mayor-ayhan-bilgen-in-crackdown/
https://www.politico.eu/article/Turkey-ousts-kurdish-oppositions-last-mayor-ayhan-bilgen-in-crackdown/
https://scholarship.law.columbia.edu/faculty_scholarship/769
https://scholarship.law.columbia.edu/faculty_scholarship/769
https://notesfrompoland.com/2022/09/29/polish-parliament-approves-postponing-local-elections/
https://notesfrompoland.com/2022/09/29/polish-parliament-approves-postponing-local-elections/
https://doi.org/10.31268/PS.2020.69
https://doi.org/10.17176/20200319-003204-0
https://doi.org/10.1007/s40803-019-00097-z
https://doi.org/10.1080/17441692.2020.1867880
https://doi.org/10.1080/17441692.2020.1867880
https://doi.org/10.1177/2399654420943903
https://stockholmcf.org/Turkeys-top-court-finds-no-rights-violation-in-cases-of-2-dismissed-mayors/
https://stockholmcf.org/Turkeys-top-court-finds-no-rights-violation-in-cases-of-2-dismissed-mayors/

330 M. Begadze

Scheppele KL (2013) The rule of law and the frankenstate: why governance checklists do not work: com-
mentary. Governance 26:559-562. https://doi.org/10.1111/gove.12049

Scheppele K (2018) Autocratic legalism. University of Chicago Law Review 85(4): 545-583. https://
lawreview.uchicago.edu/publication/autocratic-legalism. Accessed 19 Sep 2022

Sieniawski B (2022) Polish opposition demands more power for regional governments. In: www.eurac
tiv.com.  https://www.euractiv.com/section/politics/short_news/polish-opposition-demands-more-
power-for-regional-governments/. Accessed 19 Sep 2022

Slater D, Simmons E (2010) Informative regress: critical antecedents in comparative politics. Comp Pol
Stud 43:886-917. https://doi.org/10.1177/0010414010361343

Stenberg M, Rocco P, Farole SA (2022) Calling in “Sick”: COVID-19, opportunism, pretext, and subna-
tional autocratization. Global Stud Quart 2:ksac017. https://doi.org/10.1093/isagsq/ksac017

Szescito D (2019) Is there a room for local and regional self-government in the illiberal democracy?
Struggle over recentralization attempts in Poland. Studia Iuridica 79:166-179. https://doi.org/10.
5604/01.3001.0013.1893

Tan F (2018) The dawn of article 18 ECHR: a safeguard against european rule of law backsliding? Goet-
tingen J Int Law 9:109-141. https://doi.org/10.3249/1868-1581-9-1-TAN

Tsampi A (2020) The new doctrine on misuse of power under article 18 ECHR: is it about the system of
contre-pouvoirs within the State after all? Netherl Quart Hum Rights 38:134—155. https://doi.org/
10.1177/0924051920923606

Tutkal S (2021) Trustees instead of elected mayors: authoritarian neoliberalism and the removal of kurd-
ish mayors in Turkey. Natl Pap. https://doi.org/10.1017/nps.2021.42

Uitz R (2019) The rule of law at risk: what is next? Hague J Rule Law 11:473-478. https://doi.org/10.
1007/s40803-019-00130-1

Venice Commission (2017a) Turkey-opinion on the provisions of the emergency decree-law No. 674 of 1
September 2016 which concern the exercise of Local Democracy https://www.venice.coe.int/webfo
rms/documents/default.aspx ?pdffile=CDL-AD(2017a)021-e. Accessed Sep 19 2022

Venice Commission (2017b) Poland—opinion on the draft act amending the act on the national council
of the judiciary; on the Draft Act amending the Act on the Supreme Court, proposed by the Presi-
dent of Poland; and on the Act on the organization of Ordinary Courts. https://www.venice.coe.int/
webforms/documents/default.aspx ?pdffile=CDL-AD(2017b)031-e. Accessed Sep 19 2022.

Venice Commission (2020) Turkey - opinion on the replacement of elected candidates and mayors.
https://www.venice.coe.int/webforms/documents/default.aspx ?pdffile=CDL-AD(2020)011-e.
Accessed Sept 19 2022

Whiting M, Kaya ZN (2021) Autocratization, permanent emergency rule and local politics: lessons from
the Kurds in Turkey. Democratization 28:821-839. https://doi.org/10.1080/13510347.2021.1871602

Ziotkowski M (2020) An election in the time of pandemic. Verfassungsblog: On Matters Constitutional.
https://doi.org/10.17176/20200324-122934-0

Publisher’s Note Springer Nature remains neutral with regard to jurisdictional claims in published maps
and institutional affiliations.

) Springer Q ASSER PRESS


https://doi.org/10.1111/gove.12049
https://lawreview.uchicago.edu/publication/autocratic-legalism
https://lawreview.uchicago.edu/publication/autocratic-legalism
http://www.euractiv.com
http://www.euractiv.com
https://www.euractiv.com/section/politics/short_news/polish-opposition-demands-more-power-for-regional-governments/
https://www.euractiv.com/section/politics/short_news/polish-opposition-demands-more-power-for-regional-governments/
https://doi.org/10.1177/0010414010361343
https://doi.org/10.1093/isagsq/ksac017
https://doi.org/10.5604/01.3001.0013.1893
https://doi.org/10.5604/01.3001.0013.1893
https://doi.org/10.3249/1868-1581-9-1-TAN
https://doi.org/10.1177/0924051920923606
https://doi.org/10.1177/0924051920923606
https://doi.org/10.1017/nps.2021.42
https://doi.org/10.1007/s40803-019-00130-1
https://doi.org/10.1007/s40803-019-00130-1
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2017a)021-e
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2017a)021-e
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2017b)031-e
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2017b)031-e
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2020)011-e
https://doi.org/10.1080/13510347.2021.1871602
https://doi.org/10.17176/20200324-122934-0

	Playbook of Subnational Illiberalism: Autocrats Face the Opposition-led Local Governments
	Abstract
	1 Introduction
	2 Praxis of Subnational Illiberalism
	2.1 Latin American Origins of Subnational Illiberalism
	2.2 Incremental Centralization During Normal Times in Hungary, Poland and Turkey
	2.3 Subnational Illiberalism During Crisis in Turkey and Hungary
	2.4 Untangling Playbook of Subnational Illiberalism
	2.4.1 Abuse of (Existing) Supervisory and Accountability Mechanisms
	2.4.2 Generating Financial Vulnerability of Local Government
	2.4.3 From Centralization (Outright and Indirect) to Deconcentration


	3 Conclusion
	References




